§1953.6

(b) Emergency temporary standards. (1)
Immediately upon publication of an
emergency temporary standard in the
FEDERAL REGISTER, OSHA shall advise
the States of the standard and that a
Federal program change supplement
shall be required. This notification
must also provide that the State has 30
days after the date of promulgation of
the Federal standard to adopt a State
emergency temporary standard if the
State plan covers that issue. The State
may demonstrate that promulgation of
an emergency temporary standard is
not necessary because the State stand-
ard is already the same as or at least
as effective as the Federal standard
change. The State standard must re-
main in effect for the duration of the
Federal emergency temporary standard
which may not exceed six (6) months.

(2) Within 15 days after receipt of the
notice of a Federal emergency tem-
porary standard, the State shall advise
OSHA of the action it will take. State
standards shall be submitted in accord-
ance with the applicable procedures in
§1953.4(b)—Federal Program Changes,
except that the required documenta-
tion or plan supplement must be sub-
mitted within 5 days of State promul-
gation.

(3) If for any reason, a State on its
own initiative adopts a State emer-
gency temporary standard, it shall be
submitted as a plan supplement in ac-
cordance with §1953.4(c), but within 10
days of promulgation.

§1953.6 Review and approval of plan
supplements.

(a) OSHA shall review a supplement
to determine whether it is at least as
effective as the Federal program and
meets the criteria in the Act and im-
plementing regulations and the assur-
ances in the State plan. If the review
reveals any defect in the supplement,
or if more information is needed, OSHA
shall offer assistance to the State and
shall provide the State an opportunity
to clarify or correct the change.

(b) If upon review, OSHA determines
that the differences from a cor-
responding Federal component are
purely editorial and do not change the
substance of the policy or requirements
on employers, it shall deem the change
identical. This includes ‘‘plain lan-
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guage’’ rewrites of new Federal stand-
ards or previously approved State
standards which do not change the
meaning or requirements of the stand-
ard. OSHA will inform the State of this
determination. No further review or
FEDERAL REGISTER publication is re-
quired.

(c) Federal OSHA may seek public
comment during its review of plan sup-
plements. Generally, OSHA will seek
public comment if a State program
component differs significantly from
the comparable Federal program com-
ponent and OSHA needs additional in-
formation on its compliance with the
criteria in section 18(c) of the Act, in-
cluding whether it is at least as effec-
tive as the Federal program and in the
case of a standard applicable to prod-
ucts used or distributed in interstate
commerce, whether it is required by
compelling local conditions or unduly
burdens interstate commerce under
section 18(c)(2) of the Act.

(d) If the plan change meets the ap-
proval criteria, OSHA shall approve it
and shall thereafter publish a FEDERAL
REGISTER notice announcing the ap-
proval. OSHA reserves the right to re-
consider its decision should subsequent
information be brought to its atten-
tion.

(e) If a State fails to submit a re-
quired supplement or if examination
discloses cause for rejecting a sub-
mitted supplement, OSHA shall provide
the State a reasonable time, generally
not to exceed 30 days, to submit a re-
vised supplement or to show cause why
a proceeding should not be commenced
either for rejection of the supplement
or for failure to adopt the change in ac-
cordance with the procedures in
§1902.17 or Part 1955 of this chapter.
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EVALUATION AND MONITORING
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Subpart A—General

§1954.1 Purpose and scope.

(a) Section 18(f) of the Williams-
Steiger Occupational Safety and
Health Act of 1970 (hereinafter referred
to as the Act) provides that ‘‘the Sec-
retary shall, on the basis of reports
submitted by the State agency and his
own inspections make a continuing
evaluation of the manner in which each
State having a plan approved * * * is
carrying out such plan.”

(b) This part 1954 applies to the provi-
sions of section 18(f) of the Act relating
to the evaluation of approved plans for
the development and enforcement of
State occupational safety and health
standards. The provisions of this part
1954 set forth the policies and proce-
dures by which the Assistant Secretary
for Occupational Safety and Health
(hereinafter referred to as the Assist-
ant Secretary) under a delegation of
authority from the Secretary of Labor
(Secretary’s Order 12-71, 36 FR 8754,
May 12, 1971) will continually monitor
and evaluate the operation and admin-
istration of approved State plans.

(c) Following approval of a State
plan under section 18(c) of the Act,
workplaces in the State are subject to
a period of concurrent Federal and
State authority. The period of concur-
rent enforcement authority must last
for at least three years. Before ending
Federal enforcement authority, the As-
sistant Secretary is required to make a
determination as to whether the State
plan, in actual operation, is meeting

§1954.2

the criteria in section 18(c) of the Act
including the requirements in part 1902
of this chapter and the assurances in
the approval plan itself. After an af-
firmative determination has been
made, the provisions of sections 5(a)(2),
8 (except for the purpose of carrying
out section 18(f) of the Act), 9, 10, 13,
and 17 of the Act shall not apply with
respect to any occupational safety or
health issues covered under the plan.
The Assistant Secretary may, however,
retain jurisdiction under the above pro-
visions in any proceeding commenced
under section 9 or 10 of the Act before
the date of the determination under
section 18(e) of the Act.

(d) During this period of concurrent
Federal and State authority, the oper-
ation and administration of the plan
will be continually evaluated under
section 18(f) of the Act. This evaluation
will continue even after an affirmative
determination has been made under
section 18(e) of the Act.

§1954.2 Monitoring system.

(a) To carry out the responsibilities
for continuing evaluation of State
plans under section 18(f) of the Act, the
Assistant Secretary has established a
State Program Performance Moni-
toring System. Evaluation under this
monitoring system encompasses both
the period before and after a deter-
mination has been made under section
18(e) of the Act. The monitoring sys-
tem is a three phased system designed
to assure not only that developmental
steps are completed and that the oper-
ational plan is, in fact, at least as ef-
fective as the Federal program with re-
spect to standards and enforcement,
but also to provide a method for con-
tinuing review of the implementation
of the plan and any modifications
thereto to assure compliance with the
provisions of the plan during the time
the State participates in the coopera-
tive Federal-State program.

(b) Phase I of the system begins with
the initial approval of a State plan and
continues until the determination re-
quired by section 18(e) of the Act is
made. During Phase I, the Assistant
Secretary will secure monitoring data
to make the following key decisions:

(1) What should be the level of Fed-
eral enforcement;
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